


Allegation  

The employee claimed that the hospital had 
unfairly dismissed him, and brought an 
application for unfair dismissal remedy in Fair 
Work Australia. The employee sought 
reinstatement and financial compensation. 
The matter was settled following conciliation, 
with the employee accepting that obtaining 
patient information for inappropriate reasons 
was a clear breach of hospital policy. 
 
Result 

The employee withdrew his application and 
left the hospital’s employment with no 
payment other than his accrued entitlements. 
No further action was taken against him. 
 

Legal Issues  

 Accessing patient medical records 
information without authority can 
constitute  a breach of the Health Records 
Act, which exposes individuals and 
organisations to, amongst other things, 
orders to pay up to $100,000 
compensation. Both individual employees 
and their employers can be exposed to 
sanctions in these circumstances. 

 Unauthorised access or use of a patient’s 
medical information is a potentially valid 
reason for dismissal, even if ultimately a 
friendship or a consensual relationship is 
found to have developed in circumstances 
which are not otherwise inappropriate. 

 Obtaining personal information from a 
patient’s medical records can constitute 
serious and wilful misconduct which may 
justify summary dismissal in the 
circumstances of a particular case. 

 Employees must be afforded procedural 
fairness during investigations.  This 
covers practices such as carrying out a 
fair, independent and thorough 
investigation, providing the employee with 
sufficient detail of allegations, giving the 
employee an opportunity to respond, and 
providing access to a support person prior 
to reaching a decision on the employee’s 
future employment status, or other 
commensurate response to the proven 
facts. 

 Making sure that employees are aware of, 
and understand Privacy and 

Confidentiality policies, and demonstrating 
consistent application of these policies in 
practice, is an important part of ensuring 
the defensibility of any decision made by 
an employer in circumstances where a 
breach has occurred.   

 Fair Work Australia has power to order 
reinstatement or payment of up to 26 
weeks salary in compensation if it finds 
that an organisation has unfairly 
dismissed an employee. 

 

Risk Management Comment 

 Organisations should ensure that privacy 
and confidentiality policies not only 
prohibit the unauthorised accessing of 
patient information, but also prohibit the 
unauthorised use of such patient 
information (e.g. to cover circumstances 
such as accessing a patient's record to 
ascertain a residential address and then 
also using the information to visit the 
patient at their home, or to telephone 
them).  

 Organisations should introduce 
employees to these policies at 
commencement of employment through 
orientation and induction programs. They 
should also regularly remind employees 
and their managers about the importance 
of the organisation's policies and the 
potential ramifications if not followed.  
When breaches occur, employers need to 
behave consistently, but having regard to 
the facts of each particular case. 

 Employees and health professionals 
should understand what patient 
confidentiality and privacy obligations 
mean in their practical effect and day to 
day application, and how they affect their 
interactions with patients.   
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